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ABSTRACT
The article analyses a series of decisions by the Constitutional
Court of Ecuador on the rights of nature generally, and the rights
of rivers and water bodies specifically. The selected cases are a
representative sample of other similar ones and allow for
uncovering the logic behind the Court’s reasoning in general. The
analysis focuses on four major themes. First, the importance of
context in discussions of the rights of nature and water is
demonstrated through the grounding of the analysis in the
specific Ecuadorian context, and highlighting the value of this
approach. Second, it engages with the concept of judicial
activism, thus bringing a much-needed discussion to the wider
literature on water and nature rights. Third, it details the concept
of nature that is used in the Court’s reasoning. Lastly, it traces the
relationship between human rights and the rights of nature,
specifically through a discussion of the relative importance of
Indigenous law in establishing rights of nature jurisprudence in
Ecuador. Perhaps surprisingly, given the general thrust of the
literature so far, it shows that Indigenous law has been minimally
important in this case. In engaging with these themes, the paper
lays a fruitful basis for future comparative research that can bring
more clarity and nuance to discussions of the rights of nature
elsewhere.
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1. Introduction

The constitutional rights of nature (RoN) in Ecuador are the first of their kind, and they
are increasingly seen as a blueprint for granting rights to ecosystems, and to rivers specifi-
cally, elsewhere. However, the Ecuadorian experience has been controversial, with critics
and commentators pointing to a ‘gap’ in the judicial and executive implementation of
constitutional protections, and the inability of RoN to disrupt existing power dynamics
in the use and development of natural resources like water. Early cases did not routinely
uphold nature’s rights. However, recent political and judicial developments in Ecuador
have provided fertile ground for a new wave of constitutional RoN jurisprudence, with
the rights of rivers, related ecosystems, and peoples being defended in the Constitutional
Court (hereafter, the Court).1 Political instability and social unrest have beset Ecuador
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over the past five years, due to corruption scandals engulfing prominent officials, a secur-
ity crisis caused by rampant drug trafficking, a cost of living crisis at least partially
attributable to austerity measures, and a contentious relationship between the executive
and legislative branches of government and Indigenous social movements. In this
context, where executive and legislative authority has been weakened and fractured
since 2017,2 recent rulings by the Court, which are widely considered progressive,
have proven to be pivotal for the evolution of RoN jurisprudence in Ecuador.3 Given
the transnational reach of the Ecuadorian experiment, these decisions could have signifi-
cant implications elsewhere.

In this article we analyse a series of recent decisions by the Constitutional Court of
Ecuador, uncovering the conceptualisations of nature and rights that guide the Court’s
reasoning. We focus primarily on cases involving water, both because most of the judg-
ments so far concern water bodies, and because many RoN legal frameworks elsewhere in
the world show a similar focus. Our analysis centres on the Coordinadora Ecuatoriana de
Organizaciones para la Defensa de la Naturaleza y Ambiente and others v Presidente de la
Republica and others (2021) (hereafter,Mangroves), Ann y Pamela Monge v Municipio del
Distrito Metropolitano de Quito and others (2022) (hereafter,Monjas), and Fanny Jacque-
line Realpe Herrera v Secretaría Nacional del Agua (SENAGUA) and others (2021) (here-
after, Aquepi) cases, with support from others as needed. These are not the only cases to
have been decided by the Court since 2019, the year when RoN jurisprudence in the
Court accelerated dramatically.4 Instead, they are a representative sample of decisions
that display the kinds of arguments that Court judges have used to particularise the
content of RoN in Ecuador.5 The cases span different kinds of environments, but all
deal with water in one way or another.

Our analysis aims to do several related things. First, we situate the Court’s decisions
within a specific context, in order to guard against the tendency to take judgments,
and instances of RoN more generally, as applicable tout court everywhere. Being cautious
about the dangers of using experiences in other jurisdictions, we follow Gillespie and
Nicholson’s suggestions to focus on local actors and contexts to identify the capacity
of these new legal vehicles to engineer social change.6 The Ecuadorian Constitution
and jurisprudence have been a foundation to advance the declaration and interpretation
of the rights of nature in other countries.7 The starting point of this research involves
identifying how local applicants invoke RoN and how the Court interprets these rights.8

Second, we follow, through the particular contexts of these cases, several themes that
have been influential in RoN scholarship to date. Specifically, we consider whether the
Ecuadorian cases are suggestive of judicial activism, critically examine the concept of
nature as interpreted by the Court, evaluate the relationship between human rights
and RoN, and the relative influence of Indigenous law in these decisions. These four
issues are all current and unresolved themes in RoN scholarship, and the cases we
analyse clarify their meanings and interrelationships in new and important ways. This
article therefore considers the political and social context that has activated specific
cases in the courts of Ecuador in order to interpret the rationale and ideas that
emerged through judicial processes. The use of Ecuadorian examples in other jurisdic-
tions has generally tended to ignore the relationship of these ideas to their place of
origin.9
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Often in contemporary scholarship RoN are assumed to travel in a fairly uniform
way across borders, an idea reinforced by the fact that many trans-jurisdictional judg-
ments refer to each other.10 In practice, the reference to the Ecuadorian cases tends
to take little notice of the political context, the activism, and the role of the Judges
that shaped the decisions, and use these experiments as recipes to apply in other
jurisdictions.

However, this supposed portability does not mean that cases do in fact embody similar
norms everywhere, or that norms which may in fact be similar are actually applied in the
same way or for the same purposes. It also does not mean that every case has been part of
a horizontal international norm diffusion, an idea routinely popularised by international
NGOs, such as the Community Environmental Legal Defence Fund, Earth Law Centre,
or the Global Alliance for the Rights of Nature. The growing influence of these organi-
sations, as well as umbrella programmes like the Harmony with Nature Knowledge
Network, gives the impression that RoN are both more pervasive than they are (by count-
ing, for example, failed or inert initiatives), and more uniform. For instance, the dog-
matic use of capital N nature is such a totalising and homogenising gesture.

In fact, norm diffusion may in some instances be understood as negative, in that
different groups may learn what not to do, because the globalised notion of RoN
doesn’t fit their context.11 Our analysis, then, lays a fruitful base for future comparative
work that can bring more clarity to the diversity of RoN laws worldwide.

1.1. The early development of RoN in Ecuador

The 1990s and early 2000s were fraught with civil society unrest in Ecuador, due in large
part to the economic ramifications provoked domestically when global crude oil prices
collapsed.12 The country declared bankruptcy in 1998 and the economy was dollarized
in 2000, but inflation continued to skyrocket. The financial woes caused by an
economy reliant nearly exclusively upon natural resource extractivism brought a cosmo-
politan set of activists into alignment with Indigenous social movements, which for
decades had been protesting against violations of their rights, especially where mining
and drilling projects were being undertaken on their ancestral lands without their
consent.13 These alliances may be understood as an ‘uncommons’ that united various
heterogenous ‘worlds’, each of which had ‘an interest in nature or the environment
that acknowledges neither is only such’.14

The Ecuadorian socio-political uncommons was empowered through the 2007–2008
Constituent Assembly process to draft a new Constitution. The new Constitution
adopted both the RoN concept that American environmental lawyers endorsed,15 and
recognised a number of ‘buen vivir’ rights informed by the Quechua concept of sumak
kawsay,16 which is typically translated as ‘good living’ or ‘living well’ in contradistinction
to ‘living better’ in the developmentalist sense.17 The RoN that the Constitution created
include the ‘right of nature to have its existence respected holistically, and to the main-
tenance and regeneration of its vital cycles, structure, functions, and evolutionary pro-
cesses’ (Constitución de La República de Ecuador 2008 Art. 71). RoN in Ecuador also
encompass the right to restoration (Constitución de La República de Ecuador 2008 Art.
72), while the government is required to apply precautionary and restrictive measures
to activities that may lead to the destruction of ecosystems or the permanent alteration
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of natural cycles (Constitución de La República de Ecuador 2008 Art. 73). The Consti-
tution empowers ‘all individuals, communities, peoples, and nations’ to call upon
public authorities to enforce RoN (Constitución de La República de Ecuador 2008 Art.
71), amounting to a broad legal standing that allows any natural person to lodge a judicial
claim to enforce nature’s rights.

Although the constitutional recognition of RoN in Ecuador garnered significant atten-
tion both domestically and internationally, there was a conspicuous failure of domestic
public policy to expand upon the precise meaning and scope of this new category of
rights, until recently.18 While the reform of the Constitution in 2008 inspired the remak-
ing of several subordinate legal regimes, including in ways that aligned with RoN (e.g. the
2014 reform to the Criminal Code), Ecuadorian courts applied inconsistent and some-
times contradictory interpretations of the RoN concept from 2012, the year when the
first RoN case, concerning the Wheeler v. Director de la Procuraduria General de
Estado de Loja (Vilcabamba case) Corte Provincial de Loja (2011) case (hereafter, the Vil-
cabamba River) was decided, until 2019. In 2019, a new bench was appointed to the Con-
stitutional Court, including two key judges (Ramiro Avila Santamaria and Augustin
Grijalva, who presided over the court until 2022).

Most of the RoN claims that have come before the Ecuadorian judiciary before 2019
resulted in positive outcomes for the protection of nature in the form of individual
animals, rivers, national parks, forests, and others .19 However, the reasoning behind
the decisions was not always clear or consistent, and confusion remained over the
relationship between nature’s rights and human rights under the Constitution. Further-
more, many cases were thrown out at early stages on procedural grounds. With the
tenure of judges Avila Santamaria and Grijalva, the Court began to select cases of
national importance which allowed it to develop jurisprudence around the meaning of
RoN. The selection and determination of cases may be understood as an incidence of
judicial activism, as we will examine below. First, however, we outline the cases
around which we build our argument.

2. Recent cases

2.1. Mangroves

Coordinadora Ecuatoriana de Organizaciones para la Defensa de la Naturaleza y
Ambiente and others v Presidente de la Republica and others (2021) case was an acción
pública (public action) by three not-for-profit organisations in which they challenged
the constitutionality of various articles of the Código Orgánico del Ambiente [Organic
Code for the Environment] (hereafter, COAM) and related regulations concerning ‘per-
mitted activities’ in mangroves.20

The Court examined constitutional protections of the rights of nature, productive and
infrastructural activities in mangroves, the practice of monocultural production in eco-
systems, the right to prior consultation, and citizen participation.21 The Court found that
the mangrove ecosystem is a ‘subject of rights’ as protected by the Constitution.22 It
reasoned that each and every element in nature has roles and functions that are intercon-
nected with the whole ecosystem.23 A mangrove has multiple relationships within and
between ecosystems and human beings.24 Therefore, mangroves require the protection
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of their integral existence, maintenance and regeneration of their vital cycles, structures,
functions, and evolutionary processes.25

On the right to judicial protection (legal certainty) the Court determined that the word
‘other’ in ‘other productive activities or public infrastructure’, as it appears in art 104 (7)
of the COAM, is unconstitutional because it is unclear and gives ample ‘discretion’ to the
authorities to determine the kind of activities that ‘others’ imply.26 In the analysis of the
phrase ‘public infrastructure’, the Court considered it constitutional only if it is sustain-
able with the mangrove and supports the ‘buen vivir’ (good living) of the communities
close to this ecosystem.27 The applicants stated that article 121 of the COAM also
allows monocultures, contradicting article 409 of the Constitution, which prohibits
them.28 Ultimately, the Court concluded that article 121 and practices of monocultural
production were unconstitutional.29

The Court also found that the regulations made the error of conflating prior consul-
tation of Indigenous peoples with environmental consultation.30 The Court clarified that
prior consultation is needed if Indigenous communities are affected, and that environ-
mental consultation is not only an obligation to inform but also to consult and reflect
the communities/citizens’ views in decision-making.31 Several amicus curiae also
informed the Court’s judgment, including the United States RoN not-for-profit organi-
sation the Earth Law Centre.32

2.2. Monjas

Ann y Pamela Monge v Municipio del Distrito Metropolitano de Quito and others (2022)
case was an appeal from a lower court on the basis of extraordinary judicial review by
Ann Arlene and Pamela Lilian Monge Froebelius, owners of the homestead Hacienda
Carcelen, in which they claimed that the municipality of Quito had violated their
rights to a healthy environment, life, housing, property, and cultural heritage.33 The
applicants claimed that the municipality’s lack of control over wastewater and storm-
water had led to a substantial increase in the river’ s flow, which in turn had eroded
the gorges’ walls, putting various buildings at risk of falling on Hacienda Carcelen.
The Court considered RoN, the right to live in a healthy environment in connexion
with the right to secure habitat, and the right to access and preservation of cultural
heritage.34

The Court declared that the Monjas River was a subject of rights, and determined that
the municipality had violated the river’s rights.35 The Court stated that the fact that the
water level exceeded its ecological flow threatened the river’s ‘existence, functions and
structure’.36 Nature is a system, the judges reasoned, and its components are interrelated,
meaning that when the river is damaged, it could also affect other ecosystems and their
interconnections.37 The River Monjas ‘is sick’, they found, it had lost its ecological equi-
librium and required restoration.38

The Court also determined that the municipality had infringed the rights to a healthy
and ecologically balanced environment, water, sustainable development, the city, and the
cultural heritage of the communities living along the river and the inhabitants of Quito. It
held that the municipality violated the right of the citizens of Ecuador’s capital to a
healthy environment by discharging wastewater in amounts that exceeded the limits of
the river flow, and for its poor water management.39 The municipality had violated
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the city’s rights, due to a lack of appropriate urban planning and sanitation services.40

The Court also upheld the applicants’ claim of infringement of the rights to access
and preservation of cultural heritage because the municipality did not protect and
support the maintenance of Hacienda Carcelen. The buildings in Hacienda Carcelen
have historical value and are part of Quito’s cultural heritage, it found, and the munici-
pality has the obligation to preserve them.41

2.3. Aquepi

The Fanny Jacqueline Realpe Herrera v Secretaría Nacional del Agua (SENAGUA) and
GAD Provincial de Santo Domingo de los Tsáchilas (2021) case was an acción de protectión
(judicial review for the protection of constitutional rights) brought by Fanny Jacqueline
Realpe Herrera representing the communities Julio Moreno and Recinto San Vicente de
Aquepi with respect to an irrigation project (the Carchense Project) that proposed to take
water from the Aquepi River in Santo Domingo de los Tsáchilas.42 The case was brought
against the Secretaría Nacional del Agua (National Water Secretariat or SENAGUA) and
the local authority Gobierno Autónomo Descentralizado Provincial de Santo Domingo
de los Tsáchilas (GAD),43 which had granted permission to banana producers from
three communities to take water from the Aquepi River, leaving 412 families from the
claimant communities with insufficient water for human consumption.44

The Court considered constitutional protections of RoN (specifically the river’s eco-
logical flow) and environmental consultation. The Court declared that the Río Aquepi
was a ‘subject of rights’ entitled to ‘respect [of] its structure and functions’.45 The
Court determined that SENAGUA had infringed the rights of the river, for not preser-
ving its ecological flow, and the rights of the communities, for a lack of consultation.46

It found that SENAGUA had issued its permit based on an estimate of average
minimum flow that was later amended without sufficient supporting evidence.47

The Court linked RoN and the protection of water and freshwater ecosystems by
examining the Ley de Recursos Hidricos para Uso y Aprovechameinto del Agua [Use
and Exploitation of Water Resources Law].48 The Court determined that freshwater eco-
systems are complex, and a systemic perspective is needed to understand their function-
ing. The Court determined that the Aquepi River is an ‘integrated body of biotic and
abiotic elements’. Each element of nature has a role and function in ecosystems, they
reasoned, and identifying each element helps to understand the (potential) damage on
its vital cycles.49 The Court stated that elements of nature are also ‘interrelated, interde-
pendent and indivisible’.50 The relationships between the elements that comprise the
river are vertical, longitudinal, and lateral.51 The Court concluded that altering the
river, or any of its elements, could affect different ecosystems and the river’s functions
and contribution to life.52

The Court concluded that SENAGUA infringed the affected communities’ right to
environmental consultation, for not consulting the actions before granting permission.53

Governmental entities have the obligation to conduct an environmental consultation
when a project affects the life of the communities, it found. The Court clarified that con-
sulting some communities while ignoring others ‘is not an egalitarian and equitable treat-
ment’.54 Finally, the Court relied on several amicus curiae including one from a specialist
RoN researcher working in Ecuador.
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Aside from the Mangroves, Monjas, and Aquepi cases there have been a number of
other Court decisions that concern the application of RoN provisions to aquatic ecosys-
tems, including: the case Fred Larreátegui Fabara y otros v Ministerio de Ambiente and
Attorney General (hereafter, River Diversion), a constitutional review concerning activi-
ties authorised by articles 86 and 136 of the Environmental Regulation for Mining Activi-
ties (RAAM); Gobierno Autónomo Descentralizado Municipal de Santa Ana de Cotacachi
(Cotacahi Community) v Empresa Nacional Minera (ENAMI EP) and Ministerio del
Ambiente y Agua (MAAE) (hereafter, Los Cedros) (Gobierno Autónomo Descentralizado
Municipal de Santa Ana de Cotacachi v Empresa Nacional Minera (ENAMI EP) and
others 2021) judicial review in which the Municipal de Santa Ana de Cotacachi chal-
lenged the authorisation of two mining projects in Magdalena; and Pueblo Kichwa de
Santa Clara and others v Ministerio de Energía y Recursos Naturales, GENEFRAN SA
and others (hereafter, Piatúa), an appeal to the Corte Provincial de Pastaza in which
the Pueblo Kichwa de Santa Clara opposed the Piatúa Dam project. We will briefly
rely on these cases too when required to support our arguments.

3. Theme analysis

3.1. Judicial activism

Jurisprudential developments around RoN in Ecuador can be understood in the context
of a broader wave of judicial activism that has swept through Latin America since around
the 1990s.55 The growth of judicial activism in the region can only be appreciated in its
historical and political context. Furthermore, it is important to recognise that legitimacy
of judicial activism is generally contentious, such that dichotomies between law and poli-
tics are regularly drawn, and the role of democratically elected officials to legislate is con-
sidered by some to be sacrosanct.56 This is especially the case in the civil law tradition
(which is followed in Latin America), in which courts are not supposed to ‘make law’,
but rather law is created by legislative codes that are merely applied by judges without
being bound by the doctrine of precedent (unlike in common law systems).57

In recent decades, a range of Latin American countries have developed more progress-
ive constitutions providing for justiciable human rights protections intended to shield
against tyrannical governments (known as the new Latin American constitutionalism).58

Still, the executive and legislative branches of these governments have not always applied
constitutional protections for the benefit of their people. In this context, the judicial acti-
vist has emerged as a judge willing to hold governments to account for implementing and
enforcing constitutional rights.59 Latin American courts have ordered governments to
create, design, and give effect to public policies to redress structural human rights viola-
tions and have established permanent and innovative forms of judicial monitoring of the
policy process.60 The actions of activist judges are widely perceived as being risky, as an
overt resistance to governments, and with obvious potential political consequences.

When political and legal modes cross, it is often unclear how they are to be evaluated,
or what domains they may apply to. For example, the political is not shackled with the
same procedural constraints as Court proceedings. In representative democracies (like
Ecuador), for example, representative claims are presented in a variety of fora (not
just in elected bodies) and taken as politically valid.61 Similarly, the division of powers
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changes with political decisions that are taken and presented in a variety of situations,
without anyone being able to specify the limits of such situations (where one cannot
speak politically). So, when different entities like nature, the people, or the community,
are intentionally fashioned through the activism of judges, or different power relations
are redrawn because of these, the political and the legal intermingle in interesting
ways .62 The concept of nature as a systemic unity, for example (see section 3.2 of this
article), is both the result of a legal decision in specific cases, and a political concept
because it creates a socioecological category that structures (or attempts to) future
policy as much as future law.63 And it is here, in this fruitful intersection, that judicial
activism resides, as the wilful intervention of the Court into the business of the polity.

For example, in the River Diversion case-, Judge Ramiro Avila speaks of ‘transforma-
tive law’ and laments the dominant view of jurisprudence as too procedural, perhaps in
the sense that procedural technicalities can often derail cases. Instead, he proposes a prin-
ciple or value-based alternative that would inscribe RoN as having intrinsic value and
being perhaps even superior to human rights (see also section 2.3).64 However, the
power of principle-based law is given precisely by its subsequent inscription into pro-
cedures. New norms gather power by becoming accepted and operational in a more con-
servative, procedure-based Court practice.

The crossing of legal and political domains and the activism of the Court is also visible
through its repeated decision to select cases that allow it to develop principle-based jur-
isprudence. Politics and law are mixed in their respective domains because the Court
creates a definition of nature (see section 2.2) and a hierarchy of rights, for example,
in the Mangroves case (see section 2.3) that is at the same time a new jurisprudential
norm, and a widely applicable interpretation of the Constitution,65 which is a political
document as much as a legal one, given that it sets out the very framework within
which politics can be practiced. The idea of nature and its relationship to humans and
their rights becomes a foundation for future public policy, sometimes explicitly, as
much as for judicial decisions. Lastly, the revocation of already existing environmental
permits is of clear political significance as doing so redistributes power and overturns
entitlements that had been achieved through administrative institutions.66

In the Monjas case for instance, the Court ordered the respondents to formulate an
additional Plan for Development and Territorial Order.67 Besides providing redress,
this Order operates as a way to reshuffle administrative priorities such as development
and territorial control. In this case the Court ordered the Secretary of the Environment
of Quito to develop a Green–Blue ordinance (a normative framework) to regulate the
city’s land and water.68 In Aquepi the Court ordered the respondents to create a conser-
vation and preservation plan.69 Similarly, in Los Cedros the Court ordered the defendant
to produce a Participatory Plan for the Management and protection of Los Cedros.70

In the recent Ecuadorian cases, the determination of the meaning of RoN occurs in
isolation, without the influence of alternative law-making bodies that also have legitimate
claims to determining the content of these rights, notably the executive and the legisla-
ture. Rather than leave policy formation to the democratic branches of government, the
Court steps in to define key notions in lieu of the standard executive or legislative pro-
cesses. While recent majority opinions have effectively substantiated RoN, the Court
itself does not unanimously accept this approach to norm development. In the Man-
groves case, the dissenting judges expressed their trust that the competent public
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authorities are in principle able to provide regulation that both promotes the develop-
ment and use of natural resources and protects nature’s rights.71 In contrast, the majority
opinion, in ordering the removal from the law of the phrase ‘other productive activities’,
shows a deep distrust of the very possibility that extractive economic activities may be
undertaken whilst still respecting RoN.72

In other words, the majority opinion in the Mangroves case embraces an interpret-
ation of RoN as a paradigm shift, a way of always invoking precaution when any part
of a natural cycle is potentially affected, a view that for Judges Quevedo and Salazar
amounts to a generalised (and therefore illegitimate) condemnation of any productive
activity.73 The dissenting opinions, in other words, do not recognise the supposed incom-
patibility of anthropocentric and ecocentric legal frameworks, a point that we will return
to below.

Similarly, the concurrent74 opinion in the Monjas case turns on what Judge Enrique
Herrería Bonnet considers an overreach of the Court in the ordered reparation
measures.75 Though the Judge agrees with the first measures, namely the reparation of
specific rights violations that had been proven, he disagrees with other orders that
require public authorities to develop policies specifically addressing the river and its
wider environment.76 The concurrent opinion reasons that this kind of mandated
public policy puts the Court in a position to substitute itself for the competences of
public authorities.77 Although a minority opinion, Judge Herrería Bonnet’s criticism
exemplifies the kinds of tensions that arise at the intersection of law and politics.

A final important feature of growing judicial activism in Latin America may be emer-
ging here, namely the figure of the ‘celebrity judge’,78 whereby judges in high profile con-
stitutional cases tend to make a name for themselves.79 The presence of the celebrity
judge is clearly visible in RoN cases worldwide, with judges in Colombia and India attain-
ing fame through their radical judgments.80 For example, judges in both the Atrato and
Amazon RoN cases in Colombia (Judges Palacios and Tolosa, respectively),81 have capi-
talised on their reputations by presenting to a wide array of international legal and aca-
demic conferences and even to the General Assembly of the United Nations.82 These
judges are also regular speakers at conferences organised by RoN advocates, such as
the Global Alliance for the Rights of Nature, Earth Law Centre, and UN Harmony
with Nature. The emergence of the celebrity judge raises the question of whether some
activist judges are driven by a desire to make a name for themselves. Politicians are
often considered to be important due to their personas as individuals, whereas judges
are supposed to incorporate, even embody, norms of justice. By assuming an activist
role judges may approximate political figures in ways that can ultimately undermine
their claim to uphold justice.83

3.2. Towards a concept of nature

The shifting distribution of power, inasmuch as it passes through an interpretation of
RoN, is inseparable from a conception of nature that takes shape through the recent Con-
stitutional Court judgments. The cases rely heavily on the definition of nature provided
in art. 71 and 72 of the 2008 Constitution.

The concept of nature is broadly defined in systemic terms in the Court judgments,
with vital cycles and flows seen as the moving parts, as it were. These are important so
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that the system functions as it should – i.e. fulfils its functions. This is an explicitly teleo-
logical conception of nature that borders on a wider moral stance resembling doctrines of
natural law: the natural order is the good one,84 and it also implicitly or explicitly pro-
vides the standard of restoration.85 The notion of ‘natural cycles’ is interesting because
it suggests that the system is indivisible,86 a word that is also present in the RoN pro-
visions of the Ecuadorian Constitution.

The specific rights that the Constitution recognises for nature – to its vital cycles, func-
tions, evolution, and restoration – have been amply criticised for being vague. However,
the Court interprets these rights as quite specific, and applies them to the letter, arguing
that nature is a coherent system whose component parts are all necessary for fulfilling its
functions.87 This implies several things. First, a functionalist view of ecology, meaning
that natural processes have a kind of retroactive causality, in the sense that nature’s
systems exist to maintain themselves (teleology). Second, that the alteration of one com-
ponent or cycle necessarily leads to the alteration of the whole, and that this is mostly
unacceptable under the Constitution.

As with the question of judicial activism, there is also debate within the Court over the
conceptualisation of nature. In the Mangroves case, dissenting Judges Karla Andrade
Quevedo and Daniela Salazar Marín wrote that ‘the majority judgment presupposes
that activities that may be authorised would always be contrary to nature’s rights’.88

For them, whether this is the case should instead be determined contextually and not
in a general manner. Whether the majority decision does or does not do what the
judges impute is not under discussion. The point is that the holistic concept of nature
employed here always opens itself up to this specific tension, between the general con-
sideration of indivisibility and the possibility that some processes can be modified
without disrespecting nature’s rights. It is always a matter of weighing in context.

In Los Cedros,89 the judges reveal an important idea that validates their holistic view of
nature, namely the threshold theory of harm, more widely known as the ‘tipping points’
thesis.90 ‘In this regard, it is important to understand the ecological principle of tolerance,
which maintains that natural systems can only function adaptively within an environ-
ment whose basic characteristics have not been altered beyond what is optimal for
that system. This principle is closely related to the right to the existence and reproduction
of [natural] cycles, because as an environment is modified, the adaptive behavior of the
ecosystem becomes more and more difficult and eventually impossible’ (authors’ trans-
lation). This view originates in scientific studies that continue to inform state directives
for what constitutes ‘safe’ drinking water, food, air, and so on, even though the robust-
ness of these studies’ results is continuously contested.91

Threshold theory, in addition to the idea that every part of nature is necessary for
specific functions that are in a sense sought after by natural cycles, is highly dependent
on scientific expertise. In the case of Aquepi, one of the biggest issues is the correct deter-
mination of the river’s flow in periods of drought, and the scientific controversy around
what that flow may be and how it should be determined takes centre stage.92 In the
Monjas case, scientific expertise is used not only in determining specific RoN violations
(pollution and flow modification), but also in settling on reparation measures that are
technically precise (the construction of a sanitation plant or the permeability of adjacent
territory).93
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TheMonjas case is also highly significant for tracing how the Court imagines the con-
stitutional definition of nature. In the other cases under discussion, the view of nature did
not seem to accommodate already modified, anthropic landscapes. In contrast, because
an urban river is in question in Monjas, the issue of anthropic pressure is unavoidable.
This pressure is seen as the cause of river degradation: ‘the Monjas River is sick, it has
lost its ecological equilibrium and requires restoration’,94 largely because of wastewater
and stormwater discharge, leading to extreme levels of pollution and overflow causing
biotic degradation erosion.95 One culprit is population growth, exacerbated by a
general lack of protective action by the Quito municipality.

The reasoning of the Court in the Monjas case explicitly builds on the Aquepi, Man-
groves, andMining Law cases, using these to justify a definition of rivers in functional and
systemic terms. However, the Monjas River requires further infrastructural interventions
in order to be restored to health and therefore,96 it cannot return to an ‘original’ state.
Instead, its functions are defined in terms of clean water and appropriate flow rate. To
re-establish these, water filtration technology as well as restoration of permeability and
riparian vegetation are ordered. In other words, this selects ecological functions that
accord with the rights to nature that the Constitution also affords (also see below).

We interpret the judicial determinations of indivisible structure and flow as political
ideas that use aspects of ecological science to represent a given situation. In doing so, they
unify a diversity of empirical givens into a guiding idea of nature. The Court is careful to
specify that each territory has its own characteristics and must therefore be treated on its
own merits.97 This means that the different judgments, in applying the same definition to
different situations, create a range of possibilities for what it means to protect RoN in a
variety of environments, ranging from a tight coupling between RoN and human rights
to a preference for the strict protection of wild environments. But the baseline of what is a
natural cycle consistently excludes permanent human pressures and their extension into
the future. So, even though the Monjas River is carefully treated in its anthropic context,
human habitation is not seen as itself part of a natural cycle, unless it corresponds to an
imagined harmony that local communities may achieve.98 This indicates that the oper-
ational idea of nature is primarily formed around the imagination of wilderness as the
state of a natural optimum,99 a conceptualisation of nature that is increasingly decried
for its erasing impact on local and Indigenous peoples’ relationships and livelihoods
(environmental colonialism).100

3.3. The intersection of human rights and rights of nature

In addition to the insights that the recent Constitutional Court cases provide regarding
the development of a stable, jurisprudential concept of nature in Ecuador, these decisions
are also important because they demonstrate the interplay between RoN and various
human rights. Here, we analyse these relationships further, starting with a broader inter-
national and legal context.

The judgments we investigate draw widely on multiple jurisprudential theories from
domestic comparative and international law, and use these to reinforce the case for RoN,
despite many of these other grounds having quite distinct theoretical underpinnings. An
example is the precautionary principle,101 referred to in the Monjas and Mangroves
decisions,102 with its origins in orthodox international environmental law, firmly
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rooted in the sustainable development paradigm. The use of multiple sources of law and
reference to more accepted legal theories from other contexts suggests a way of legitimat-
ing RoN as emerging legal rights. The linking of RoN to human rights is increasingly
characteristic of RoN jurisprudence in Latin America,103 whereby RoN are framed as
threshold rights, necessary to the realisation of a variety of human rights.104

In Los Cedros, the Court reminds us that the Constitution recognises the human right
to water as forming part of the rights to buen vivir and to a dignified life.105 The majority
opinion states that the right to water is a right that connects human rights and RoN,
because of its condition as an essential element for the existence of all life on Earth
and the sustainability of ecosystems.106 Similarly, the Court elaborates its interpretation
of the connection between RoN and the human right to a healthy and ecologically
balanced environment. According to the majority opinion, this provision indicates
that actions taken by some of the beings that inhabit a given environment should not
put at risk the existence of other beings or the elements they require for living.107

In this context, humans are understood as a species that, like others, is part of an eco-
system’s ‘natural cycles’ and whose interventions may affect the desired balance.108 The
Court is careful to explain that the ‘biocentric conception’ of the right to a healthy and
ecologically balanced environment does not undermine the entitlement that humans
have to exercise this right, but rather that the Constitution demands the reconceptualisa-
tion of environmental health, balance, and sustainability such that nature is valued
intrinsically, independent of its utility to human society.109 This interpretation suggests
that RoN would need to take primacy over human rights, because the latter are nestled in
the former.

In her concurrent opinion to Los Cedros, Judge Carmen Corral Ponce argues that the
majority judgment reinforces a duality of humans and nature. Instead, she writes, there is
no reason to think that development cannot meet both the necessities of humans and the
surrounding environment.110 She specifically refers to sustainable development as a
potential answer. Interestingly, the majority opinion also uses the idea of sustainable
development to argue for the necessity to respect the intrinsic rights of nature,111 some-
times drawing on international law for support. The idea of sustainable development is
most present in the Monjas case, perhaps because of its urban setting. The Court inter-
prets the right to sustainable development as passing through RoN and sees no contra-
diction between these, or between these and other rights like the right to the city, water,
health, and education.112

The many rights recognised in the Ecuadorian Constitution are woven throughout the
Court’s judgments, including the right to prior consultation and cultural rights.113 These
rights are substantiated in relation to the UN Committee on Economic, Social and Cul-
tural Rights,114 and also linked to a definition of sustainable development that reproduces
the classical definition given in the Brundtland Report of 1987, namely the present use of
resources in ways that do not undermine the ability of future generation to live a good life
(also adopted in the Mangroves case).

However, the inclusion of the ‘right to sustainable development’ amongst the con-
nected human rights has been controversial. It seems contradictory that sustainable
development, with all its baggage as an unlimited growth-enabling, extractive paradigm
should be protected equality against the rights of nature which are assumed to take an
opposite ideological standpoint – at least that is what RoN proponents would have us
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believe. However, Gilbert et al. have explained how RoN as a concept and movement
replicates many of the troubling hallmarks of orthodox international environmental
law (extractivism, universalism, and national sovereignty).115 Further, the ‘right to devel-
opment’ has often been mobilised by Indigenous peoples, including in Aotearoa New
Zealand, in order to protect their own right to benefit commercially from
development.116

The complicated issue of balancing rights is often presented in RoN literature and acti-
vism as a paradigm shift, a passing of law from an anthropocentric to an ecocentric mode.
This presentation is reflected by the Court. In the Los Cedros case, for example, the
majority judge is explicit that RoN should be understood as a paradigm shift.117 The
Court also repeatedly refers to the intrinsic value of nature and the need to protect it
for its own sake. In other words, the Court does interpret the Constitution as establishing
ecocentric rights. But, at the same time, it sets these both above, and side-by-side with an
array of human rights. There seems to be, for the Court, no contradiction between the
different loci of valuation.

However, based on our previous work we can disentangle two claims that are usually
lumped together, namely that RoN are a paradigm shift, and that the shift is one towards
ecocentrism. A legal and political paradigm shift is present in the claims of Ecuadorian
actors. But the characterisation of the paradigm shift as a movement from anthropo-
centrism to ecocentrism is a separate claim that is not universally applicable, nor necess-
arily internally consistent. In other words, it also depends on context. For example, in the
Aotearoa New Zealand examples of Whanganui and Te Urewera, similarly described as
paradigm shifts,118 the shifting of dominant legal and political modes is not framed as a
move towards ecocentrism, but rather towards Indigenous self-determination, political
authority and sovereignty.119

While the majority judgments in the cases under discussion uphold the idea of a tran-
sition towards ecocentrism, the Court cannot avoid the specifically political task of
apportioning power to different human groups. In this sense, the paradigm shift that
RoN facilitates may also be towards the empowerment of some communities over
others. For example, the Court considers the notion of community to be crucially impor-
tant, and the judgments often choose between different actors’ claims. In the Aquepi case,
for example, the Court must decide which groups may benefit from water distribution.
The choice seems to be made for the community whose interests, in the Court’s view,
would best align with those of the river. The Court follows a similar rationale in theMan-
groves and Monjas cases. For example, in disagreeing with the majority judgment in the
Mangroves case, the Judges write that the majority interpretation implies that ‘only infra-
structure benefiting communities living close to the mangroves would be allowed’.120

The coupling of RoN with human rights – and the development of RoN by extension
of justiciable human rights – casts doubt on a simplistic ecocentric/anthropocentric
dichotomy.121 In this context, the idea that RoN exist and function autonomously
apart from the selfish obsessions of an egotistical humanity does not hold up; rather
RoNmay be better understood as one of a series of guaranteed human rights, upheld pre-
cisely so that humans can enjoy the other rights to which they are entitled. In practice,
there seems to be no real impact of this largely philosophical distinction. This raises
two important questions. First, why does this distinction matter? And second, what
does it do in RoN advocacy given its practical uselessness? For us, one of the things it
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does is sediment the controversial view that Indigenous peoples are inherently eco-
centric.122 We now turn to examining the relationship of the Court’s judgments to Indi-
genous law.

3.4. Indigenous law

The Ecuadorian Constitution prominently incorporates two main Indigenous concepts,
namely Pachamama (routinely translated as Nature) and sumak kawsay (buen vivir or
good living). These notions make very brief appearances in the recent Court judgments
(for example, Pachamama in Los Cedros, buen vivir in Monjas and Mangroves),123 but
they are not substantively developed by the Court. Whereas the Court imbues RoN
with a variety of meanings, as we have discussed above, specific Indigenous ideas are
left vague, only referred to in the same terms in which they appear in the Constitution.

In the flurry of cases that the Court has examined since 2019, the importance of Indi-
genous peoples to the outcomes has been primarily based on their membership of the
broader Ecuadorian civil society which is charged with defending RoN, not on their pos-
ition as Indigenous. One example of an Indigenous group bringing a RoN action is found
in the Rio Piatúa case, in which the pueblo Kichwa de Santa Clara lodged a protective
action. However, Indigenous peoples have not been parties in all, or even most, of the
recent Court cases. In the Aquepi case, for example, the respondents argued that the com-
munities Julio Moreno and Recinto San Vicente de Aquepi do not self-identify as Indi-
genous, and so they were unable to invoke the protections for Indigenous rights that the
Constitution provides.124 In this case, the Court ruled on the lack of environmental con-
sultation. The majority opinion drew a distinction between environmental consultation,
which is applicable to all communities in potentially affected areas, and prior consul-
tation, which is only applicable to Indigenous communities and their territories.125 In
the Aquepi case, it was only the beneficiary community of Unión Carchense (banana pro-
ducers) that was consulted.126 The Court, therefore, based its judgment in part on balan-
cing rights to environmental consultation, but also on the right to water of different
communities (all of which live close to the river) and the rights of the river itself.

Indigenous peoples are not understood by the judicial system as having any special
entitlements in relation to RoN beyond other Ecuadorian citizens, a logical consequence
of the wide doctrine of standing that the Constitution establishes (which is not even
dependent on nationality or residence). Furthermore, specific Indigenous legal traditions
do not play decisive roles in the judgments. The Court obviously relies on widely estab-
lished jurisprudence, perhaps in an effort to legitimise RoN. But this also stands in sharp
contrast to the idea that RoN are analogous to Indigenous legal traditions, and that in
some sense they translate these. At least in the case of Ecuador, it is not philosophical
or legal input that characterises the involvement of Indigenous communities, but
rather their advocacy as part of the broader national civil society and the infringement
of their right to previous consultation.

Perhaps because of the disconnect between Indigenous philosophy and law and the
conceptualisation of RoN, Indigenous activists in Ecuador have tended to invoke RoN
only tangentially in their claims, relying instead on alternative constitutional protections
to form their central arguments. For instance, art. 57 of the Constitution may be better
suited to defending Indigenous rights to their territories, although it does not necessarily
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offer a particularly ecocentric vision of nature. The right to prior consultation (and the
more long-term fight for consent) are also treated as key protections by Indigenous clai-
mants. Free, prior, and informed consent (FPIC) has a long tradition in litigation brought
by Indigenous peoples in Latin America and this concept has direct precedents in inter-
national and regional law.127 For example, the community A’I Cofán de Sinangoe
stopped more than 20 mining concessions on its territory based on an FPIC claim,128

and the Asociación Shuar Arutam, Asociacion Shuar Bomboiza, and Asamblea de los
Pueblos del Sur stopped the mining project Panantza-Sab Carlos by invoking rights to
FPIC.129 Additionally, the right to prior consultation ensures that those who seek to
engage on activities on Indigenous land follow good practices, which benefit Indigenous
peoples in Ecuador.130

Communities comprised of people from the Waorani nation of Pastaza successfully
stopped an oil drilling concession on one half million acres in the Ecuadorian
Amazon jungle by arguing that the prior consultation conducted by the government
did not comply with the intercultural spirit of the Constitution.131 The communities
argued that the consultation the government undertook was not intercultural because
it did not follow Waorani structures for decision making, adequate time frames, and
that it was not conducted in an appropriate language, as well as other concerns.132 In
addition to basing their claim on a lack of appropriate FPIC, the Waorani claimants
also asked the court to enforce RoN on their territories. The inclusion of a RoN claim
was viewed as a strategy to garner international attention, but the Court did not find a
violation of RoN in the case because at the time of lodging the claim, Waorani territories
had not yet been altered.133 Given this, the outcome of the Waorani case turned on the
violation of constitutional Indigenous rights.134

The superficial co-option of Indigenous traditions in much international RoN advo-
cacy is an increasing concern.135 In Ecuador, despite RoN supposedly resting on the Indi-
genous-inspired concept of buen vivir and a few cases taking place within Indigenous
territories, the specificity of Indigenous concepts, traditions, and experiences have
mostly been marginal in both advocacy and judgments. This does not mean that RoN
provisions cannot, or have not, been used by Indigenous communities, which are well
versed in dealing in Western concepts to advance their own claims and interests. This
is largely a practice forced upon Indigenous peoples by colonisation. As Hames explains,
Indigenous peoples have welcomed the environmental activism that help them to
support their territorial claims.136

Similar concerns have been raised about RoN jurisprudence from Colombia where the
Amazonas case,137 for example, almost completely ignored the rights of Indigenous
peoples, despite the case applying to Indigenous territories.138 This probably reflects
the fact that the actors driving RoN public interest cases are often international RoN
NGOs who generally subscribe to a Western conservationist ideal of nature.139 The
more radical place-based and variegated Indigenous traditions, with strong connections
to local communities, are necessarily more sensitive to context and therefore more con-
ceptually resistant to a generalised norm of RoN. The supposedly smooth travel of global
RoN frameworks therefore risks effacing radical alternatives.140 Now, with more RoN
cases to analyse and therefore with less reliance on exclusively conceptual arguments,
we in fact see this effacement in practice.
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4. Conclusions

The series of Constitutional Court cases in Ecuador prominently featuring the rights of
nature has attracted a lot of attention. In this paper, we focused on three cases that we
take to be representative of a large swath of the extant ones, and provided an analysis
that is so far missing in the literature. Specifically, we rooted the cases in the Ecuadorian
context, without which they cannot be properly understood, and analysed themes chose
for their wide scholarly and practical importance and potential contribution to other
jurisdictions.

We showed that these cases can be understood in the context of a wider Latin Amer-
ican judicial activism, and how this blends politics and legal practice in interesting and
potentially conflictual ways. The concept of nature, much debated in the abstract, func-
tions in the Court’s judgments as a politico-legal one through which different commu-
nities’ interests and rights are weighed against each other. Specifically, the relationship
between human rights and RoN is, in practice, an opportunistic one, in the sense that
the theoretical distinction between ecocentric and anthropocentric law does not seem
to be what decides the relationship. Instead, contingent, political and historical
reasons conspire to delineate a hierarchy of rights rooted in each specific case.

Importantly, the role of Indigenous legal traditions in the Court has been minimal, a
finding that deeply questions the claimed theoretical alignment of RoN and onto-legal
pluralism. The involvement of Indigenous communities is real, but RoN in this
context have not really served as a vehicle for legal pluralism. Instead, the Court’s judg-
ments are a next step in a Western legal tradition that heavily relies on rights and, in this
case, on a universalist concept of nature that has few parallels elsewhere.
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